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VIA FEDERAL EXPRESS A FACSIMILE

Jeff Jordan
Office of General Counsel
Federal Election Commission
999 "E" Street, NW
Washington, DC 20463
FAX: (202)219-3923

Re: MUR6207

Dear Mr. Jordan:

We represent Mark DeSaulnier, DeSaulnier for Congress, Mark DeSaulnier for
Senate 2012, and Rita Copeland (together ''respondents") in the above-mentioned matter filed by
Jason Bezis.1 Respondents received notification of the complaint from the FEC on August 1,
2009. Respondents request that this matter remain confidential in accordance with 2 U.S.C.
section 437g(aX4XB).

The complaint should be dismissed without any further action because it fails to
allege any facts or authority establishing a violation of federal campaign finance laws.

The complaint alleges that respondents have circumvented the Federal Election
Campaign Act and the Bipartisan Campaign Reform Act of 2002 ("the Act") because the
DeSaulnier for Senate 2012 state campaign committee mailed campaign literature to voters in
State Senator Mark DeSaulnier1 s Senate District The Senate District overlaps with the 10th
Congressional District in which Mark DeSaulnier is currently a candidate hi a special primarily
election scheduled for September 1,2009 and a general election scheduled for November 3,
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2009.2 The complaint alleges that Mr. DeSaulnier used state campaign funds to engage in
"federal election activity** by engaging in communications with his Senate District constituents.
The mailings, however, violate no law, as campaign spending from a state account by federal
candidates who are also state candidates is explicitly excepted from the Act's restrictions under 2
U.S.C. section 441i(eX2) and 11 C.F.R. section 300.63.

Section 44 H(eXl) states as follows:

A candidate, individual holding Federal office, agent of a
candidate or an individual holding Federal office, or an entity
directly or indirectly established, financed, maintained or
controlled by or acting on behalf of 1 or more candidates or
individuals holding Federal office, shall not—
(A) solicit, receive, direct, transfer, or spend funds in connection
with an election for Federal office, including funds for any Federal
election activity, unless the funds are subject to the limitations,
prohibitions, and reporting requirements of this Act; or
(B) solicit receive, direct, transfer, or spend funds in connection
with any election other than an election for Federal office or
disburse funds in connection with such an election unless the
funds—
(i) are not in excess of the amounts permitted with respect to
contributions to candidates and political committees under
paragraphs (1), (2). and (3) of section 31S(a) (2 U.S.C. § 441a(a));
and
(ii) are not from sources prohibited by this Act from making
contributions in connection with an election for Federal office.

Section 441i(eX2X however, provides that the contribution and spending limitations and
reporting requirements for federal candidates

do[ ] not apply to the solicitation, receipt, or spending of funds by
an individual described in such paragraph who is or was also a
candidate for a State or local office solely in connection with such
election for State or local office if the solicitation, receipt, or

Contrary to Mr. Bezis's allegations, the mailings attached to the complaint were sent to voters
hi Senator DeSaulnier's Senate District who resided both within the boundaries of the 10th
Congressional District as well as outside of the 10th Congressional District Moreover, Mark
DeSaulnier is bract a candidate for re-election to his State Senate seat in 2012. Senator
DeSaulmer has filedla Declaration of Intention to be a candidate for the election and has
established a campaign committee for the 2012 election. (See Declaration of Intention
[Form SOI] and Statement of Organization [Form 410], attached.)



Jeff Jordan
Federal Election Commission
August 14,2009
Page 3

spending of funds is permitted under State law and refers only to
such State or local candidate, or to any other candidate for the
State or local office sought by such candidate, or both.

As the FEC has explained:

[T]he restrictions of 2 U.S.C. 441 i(eXO do not apply to any
Federal candidate or officeholder who is or was also a candidate
for a State or local office so long as the solicitation, receipt or
spending of funds: (1) is solely hi connection with his or her State
or local campaign; (2) refers only to him or her, to other candidates
for that same State or local office, or both; and (3) is permitted
under State law.

AO 2007-01 (McCaskiil).

The FEC's regulations make clear that section 41 l(e) does not apply to a federal
candidate who is concurrently a state candidate, like Mark DeSaulnier. Regulation 300.61
applies the Act's reporting and limitation requirements to federal candidates who spend funds in
connection with a federal election, and section 300.62 allows federal candidates to spend funds
hi connection with state elections consistent with state law, as long as they do not exceed the
Act's contribution limits. However, section 300.63 states that section 300.62 shall not apply to a
federal candidate who is also a state candidate under the conditions outlined above.

The purpose of the exception set forth in section 441 i(eX2) and regulation 300.63
"is to provide an equitable basis for a federal candidate or officeholder to conduct his or her state
or local campaign so that he or she is not financially disadvantaged when competing with a
nonfederal opponent who may raise and spend funds without the same restrictions that section
44 li(e) imposes on federal candidates and officeholders.** AO 2007-26. The FEC has thus
applied the exception to a variety of spending by state candidates who are also federal candidates
or officeholders. For example, the FEC has allowed spending by a federal officeholder's
mayoral exploratory committee outside of the federal limitations, well before the mayoral
election. AO 2005-12 (Fattah) (U.S. Representative may raise and spend funds for potential
mayoral campaign that exceed BCRA's contribution limits). "Representative Fattah and his
exploratory committee may raise and spend funds in excess of the amount limits contained in the
Act exclusively in connection with his candidacy for mayor of Philadelphia, so long as their
activities refer only to Representative Fattah as a candidate for may or of Philadelphia, to other
candidates for that same office, or both, and so long as the amounts and sources of the funds are
consistent with state law.** AO 2005-12. The FEC has also determined that section 441i(eX2)
allows a federal officeholder to solicit, receive, and spend firnds exceeding federal limits in order

This exception also applies to the activities of agents and campaign committees acting on
behalf of the officeholder or candidate. AO 2007-01; AO 2005-12; 2005-02.
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to retire debt from his or her previous campaigns for state office. AO 2009-06 (Risch); AO
2007-01 (McCaskill).

Instead of citing these Advisory Opinions, which are directly on point the
complaint relies upon three opinions that address different issues. Advisory Opinion 2003-32
(Tenenbaum) considered whether a federal candidate (and former state candidate) may donate
leftover state campaign funds to SOI(cX3) organizations, the South Carolina Democratic Party, and
a State legislative caucus committee before terminating the state campaign account Advisory
Opinion 2006-38 (Casey) likewise answered the question of whether a federal officeholder and
candidate may donate his or her state campaign funds to State or local candidates or to the
nonfedenl account of a State or local Democratic party organization, or use them for travel by the
federal officeholder in connection with state or local campaign events or for other events that are
solely in connection with State or local elections. Neither opinion answered the question of
whether a federal candidate who is also state candidate may spend state campaign funds on his or
her own state campaign activity. The opinions cited by complainant, therefore, are not relevant
to the question posed by the complaint.

Advisory Opinion 2005-02 (Conine II) also concerned a question outside the scope
of the complaint here: whether a federal officeholder who is also a gubernatorial candidate may
solicit donations to other State and local candidates without adhering to the limitations and
prohibitions of FECA. In response, the FEC stated that "Senator Conine and his agents may raise
funds for the campaigns of the other New Jersey State and local candidates. State PACs, and the non-
Federal accounts of State and local party committees only in amounts that are not in excess of 2
U.S.C. 441a(a) and from sources that are permissible under the limitations and prohibitions of the
Act." AO 2005-12 (emphasis in original). The Advisory Opinion did not address whether Governor
Conine could solicit contributions for his gubernatorial campaign, or whether he could spend those
funds on his state campaign, which is what is at issue here.

Moreover, the FEC's declaration in Advisory Opinion 2005-02 that "the
limitations and prohibitions in 2 U.S.C. 441i(eXlXB) apply to a Federal officeholder at any time,
regardless of whether any Federal candidate appears on the ballot for the relevant election,"
highlights the obvious corollary, which is that the exception for federal candidates who are also
state candidates hi section 441(eX2) should also apply at any time, regardless of whether a state
election is imminent Indeed, section 441(e)(2) contains no limitations with respect to timing or
proximity to a state election. Such an "exception to the exception11 should not be read into
section 441 (e)(2).4

The complaint's assertion that the mailings were not solely in connection with the state senate
election because "they also had a tendency to" promote or support Mark DeSaulnier's,
Representative Pelosi s and President Barack Obama s federal candidacies has no legal support
Complaint, 127. "Having a tendency" to promote or support a candidacy is not a standard found
in any authority interpreting me Act FurthCTinore, die
the mailers in any way supported or promoted a federal
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The complaint's attempts to shoehorn the first mailing's reference to President
Barack Obama's health care reform initiative and a photograph of President Obama, Vice
President Joe Biden and Speaker Nancy Pelosi into federal campaign activity because they
promote those federal officials* candidacies cannot withstand scrutiny.5 The mere reference to a
federal official in a mass mailing does not convert the mailing into *[aj public communication
that refers to a clearly identified candidate for Federal office, regardless of whether a candidate
for State or local election is also mentioned or identified, and that promotes or supports, or
attacks or opposes any candidate for Federal office." 11 C.F.R. § 100.24(bX3); 2 U.S.C.
§ 431(2XAXiii). "Under the plain language of the FECA, the mere identification of an
individual who is a Federal candidate does not automatically promote, support, attack, or oppose
that candidate." AO 2003-25 (Weinzapfel); see 2 U.S.C. § 41 li(f); 11 C.F.R. § 300.70 et seq.

Furthermore, in AO 2007-34 (Jackson), the FEC states:

The Commission also notes that a non-Federal candidate may
spend non-Federal funds for a public communication in connection
with an election for State or local office that refers to a clearly
identified Federal candidate so long as the communication does not
promote, support, attack or oppose any candidate for Federal
office. See 2 U.S.C. 441i(f)(2); 11 CFR 300.72: Advisory
Opinion 2003-25 (Weinzapfel)....

Thus, the FEC has made clear that Congress did not intend the definition of "a
clearly identified federal candidate" under 2 U.S.C. section 431(18) to include a state candidate's
reference to federal candidates with whom he wishes to identify in communications with voters
in his state office district. By the same token, Senator DeSaulnier's mention of the President's
healthcare reform initiative in a mailing about the healthcare issues facing the constituents of
Senator DeSaulnier's Senate District does not result in federal campaign activity. As the FEC
observed,

One of BCRA's principal sponsors, Senator Feingold, explained
that the relevant BCRA provisions would not prohibit "spending
non-Federal money to run advertisements that mention that [state
candidates] have been endorsed by a Federal candidate or say thai
they identify with a position of a named Federal candidate, so long
as those advertisements do not support, attack, promote or oppose
the Federal candidate.91148 Cong. Rec. S2143 (daily ed. Mar. 20,
2002).

AO 2003-25.

The second mailing contains no reference to other officeholders or candidates.
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Moreover, the mailing's reference to President Obama's health care reform
efforts, the photo of President Obama, Vice President Biden, and Speaker Pelosi, and the
endorsement by state Senator Tom Torlaksondo not remove the mailing from section
441 i(eX2)'s exception, as these references clearly do not advocate the candidacies of these four
officeholders and instead fall under the policy rationale set forth in AO 2003-25 for excluding
position identification and endorsements from the Act

In sum, respondents' conduct has been consistent with the requirements of the
Federal Election Campaign Act and the FEC's regulations. The complaint should therefore be
dismissed without further action. If you would like additional information, please do not hesitate
to contact us.

Sincerely,

JH:NL
Attachments
(000871642)
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STATEMENT OF DESIGNATION OF COUNSEL
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NAME OF COUNSEL: James C. Harrison

FIRM! Remcho. Johansen & Purcell. LLP

ADPRBMIi 201 Dolores Avenue

San Leandro. CA 94577

TELEPHONE- OFFICE 1510 \ 346-6200

FAX (5101346-6201

The above-named Individual endtor flrm to hereby designated ae my
eouneel end le euthorized to receive any noUHcaMona and ether eommunteatlona
from the Commlaelofl andto act on my behalf before the Commteeton.

Title

RESPONDENTJOUENT.
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NAME OP COUNSEL Janes C. Harrison

FIRM! Reacho. Johansen & PurceTI, LIP

201 Dolores Avenue

San Leandro. CA 94577

TELEPHONE- OFFICE1510 \ 346-6200

FAX < 5101346-6201

The above-named individual end/or firm la hereby designated ae my
oounaeJ and Is authorized to reoetvo any notMcMrttona and other communlcaUona
from th« CommlBalon and to act on my behalf before the Commission.
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4«1W^X^>î ' Ti*««
nsvai Bwson OORMMSMR

^OTvV SMPlrV



FEDERAL ELECTION COMMISSION
999 E 8traot| NW
Washington, DC 20483

8TATBNENT OP DBBIONATION OF COUNSEL

r̂
at

6207

NAME OF COUNSEL: James C. Harrison
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